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36 AEBTENITE (A1)
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KYEAFLZAFABHNIEPBLR 228~ BYRTHDF LD
ﬁ.)ii 9"?’,:,' L o~ e o A < ,_g E] mﬂ]ﬂ;‘#_{“"“\i’ ﬂ%g;{r\n‘:’ﬁ;‘f

N3
W RKRRT G AMEFOL IS 0 2 d T IEHE

A 2. ZILH
IR RS A AT AR RIS 0 Bk SRR € 2 g
2 EMRE o > B EE Gtk I RENS KT R
Hvib gt HNAEL TR THE T w2 d 1 &KL

JF‘T » Hayek, Rawls, Dworkin, Nussbaum ¥ = f& i £323% > 34 5 d
AT rALEM B A 2 TR G RAG TEY Rehl &R
Rl o d SRl IBEn dedn 0 T LA Ry AT Z ch A dp g 1A en &
P kE > A H F R A KK o d Nussbaum s 4 B~ BLELECH >
TEMAREE- BAAET AL NE R LA o AN R
NEDBKT P RELEA- BB EET > a - BEBZE R T
B e AR RPIT O RRG FEE RiAmES AR T Finik

MéEF | K5 - T £72% ~ Rawls ~ Nussbaum ~ Dworkin
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; ‘)_3‘
- S LS

11 = B F 5 = AR Ay FE IS ME 2 7 Brown v Board of Education
of Tepeka (1954) 2 1% » A =T (Bl FL i = AT HI R B 2 A RE - Bk
AL e FIRd R~ BE SERIHC - BEAVE ) ~ SR ~ T
B R 2O BRI - SR R = A A BT IE L E
ERBES > SIH T EBREEZBEES —FF " RIS, (the
Establishment Clause)' & " 522 5 HH{&k ; (the Free Exercise Clause)?
(EIEZEE AR T IEEEFRIZFPR, (Due Process Clause)® @ {E1EZE
FHHUfR s T FEORFERK ) (Equal Protection Clause)* S5 2504 SR fig
AR EAVEMERE - 2800 - B EZEEBENHAE » Fi2H
H 22 S EE G e ? F1Y Brown v Board of Education of Topeka ¥

i AR EE MBS ERE R RN > S8R THPR
TEL RIS A P Sy — (SR 2

£ Brown HYHIRTE » AL T HIFELLALR - EEiEEEHEEn 2
BEUR < 7 AlE A/ DINHAASE ~ 2t 2 B AT Brown HYfETEE -
£ 1968 4 - TEINEURHE LA NBUFHYZ S B IFRIRIEEA [F @1
UZEEBIZR T BC - S ISR T E AR & A IS EZ I EE &R > 1
g gl QS EE A VAVEIR - AEEINAYR el B E N B IUEE
EIEEZ " PERERRK ) MG EETREA AR N s AR
Wi B E AR EERER] » B T PEIREG ) ReENVHIE
Z W e R FE S B AR IV AR A - B S ARE A A B HETEINARE
HIE T HEE N EREARER PR OrIE AT HEEE - 20 5 INEUR
LB RENHE S E AN ER SR - EEESAAE AT E -
ORI BN EEERF 5 = AT San Antonio Independent School

1 Everson v. Board of Education (1947)
2 Department of Human Resources of Oregon v. Smith (1990)

3 Martinez v Bynum (1983)
4 San Antonio Independent School v. Rodriguez(1973) @
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3R HE BT (Z4-75)

District v. Rodriguez —Z&t » DAL ELVURN R B HERY » Bl e Al 2
EE Powell SUREE N AR - Zia A RAEEAF2 A HIEATHY
FAH o [FFF AT BAPTAR SV RER R e THIZR - RILEE Y5
9 RE o FE k(K 22 S Y A E 5K 28 & (minimal scrutiny or  rational
scrutiny)®(Hall, 2005: 879-880) - Powell f R lE—ZEH1 » 5L A2 EN A
HHEEN R B Z B RIS - EF - Bl s AR E Bl R R IEEHY
MUK TECA B &R - BA] LIt T B E 28 - fIAFERZ
jiFSa = AR AE William Brennan 5805 » 2V SEEHEAATER] - {58
M AN EY g B TR R ACREN A B RERIATT{E K EH -
U2 S IR A R B A A R - A RIE A S5 —1r
/&8 Thurgood Marshall 5% B2 B Y 3 AR RRGE R (e N+ =H
HIAREIREE RS - RE THILMERRE - thilfiE24F Brown #]
Re iR E R ERR < B E R ENHEEELR FIHEY - /N
GE T HatEp R —E 58 B A RRAV R gE M (Lewis, 2007: 726) -

TEILIEANR R L HERAFREE Powell B % Marshall
HWHEREL LNERE > A DUERH&EZESHERNRE -

FEREE - BEHEE G REARER -

FERREE - RZHEHEEEARER] - ALEARER R R R
fa] ?

FEREAE R EEERERR T - R EFETHIE
R - Powell 527805 T -PEEIRAERRAK ) PRIEHTZEEATERHI T E R
& o MEFEEALAERREEAERN > ERNZE T PERERRR
FYPRIE - Powell S R% 25 H3E B IRIRA FIHLE AR AR E 7T -

> TMEREEHFE ) SHEEA S REAR N R E LA HNHIIZE DA B AR E A -
Rz T EEEEE ) BN R B R EE R AN - W R BB AR R A
DIEL S Y B ASARAE AE A -

5 4= Kozol Frrift Marshall 93 5.“The Argument here, is not that poor children are receiving no
public education; rather it is that they are receiving a poorer quality education than children in rich

districts. In cases where wealth is the issue, he wrote, “the equal protection clause does require absolute
equality.”(Kozol, 1994: 703)
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B5 - HEFUSIE ¢ (¢ TF #E shIIRE S 39
WA GHESEREZHENINE » SEZZLHERNILIIAE ZEHE
G - ifi Marshall JIEE B3 s s MERATILEWE » (HEEEHE
—REEATEN - NRBEARERNVERTE  EARFEAHTEEAR
FERRE JIHUESRE  FEIL - REZEAVHIDER T Brown FrERHVAS U5
FARERHVERE - #35 ~ » Marshall 05 Brown —ZZE EZAE AT
ARETIHIELRE - 2N RRAE T E AV E A ARER] - A EZ Ry
BRI o

o E R AR R FIEARENR R - IR EFERHIT - A
FIFELIAT LA - AERIZERITR - IREABARY - &S HE e R A ERAE
#JiabriE B CREFEREE) AIRAHARE - DUEFEERE > 1R
L RFEAENEIES - ALLFEEA S #EREERSE - RXJEEMH
ERIR BN > A T PARRAEILIRAER] - Poweall A58 A3 H E5
AHER] > LALLM R © 17 Marshall 5275 5 R AR - HIfELL
i H A A (strict scrutiny) o [G]HF > Powell 555N R S REA BB AE
F > FTPAAE TP RERRR RENEREZA - 752 - HEHRZ
FP A FERRE - B TRERE > AamEER - IE -~ mE
A0fA] > HA T A PR

W E R #EDPEFHEZ O R EHEEATTA] o gk
Marshall £z Powell lii{iAE R RS2 Fik > AN S A RELL T HY
R - — (B L B RS AP A O R R 5 B AAZ R A
EAATH AR ? TR E ) AYEAD > BERBAIES - FE - B
HEMS > SUBUATETEEMEEEENGRE - BT 7 "iFdg, &
FEEARIF R MREEE H H ~ IR SO R R B s i T i s T3 -
PRI AN SEE Y T O] (e 3 e ) » SRR 75 S T e iy B e A ol
[ EZHEHE R BR A e Rk G - BB - et
20 R ANETR: > Bo |2 A ENRERIS KRB R TR EE L2 &

T HA > Powell AR AEERIT - BAEEWSHE R BER I MmHR 28 EN
g o (H/2AE Brown £ > B4 Y SEEMENNAHHE » HLEWHEREQ ANERE 28 - A
FcHE Powell FYEHEL > Pessey v Fugerson —ZE e 452 separate but equal FYER A4 A (RS
¥ - 77 Brown 7 PR ERRTT - B - £ Powell S5 - Marshall fysams B R A LY - @
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40 BE B EWFE (—AN)

o ARZIBHFEHUGEL 1T UFEH s - B i 2 FEmHUR (Libertarian Approach:
Hayek) -  #249zwHY A (Contractarian Approach: Rawls) »  &JF % F &
Hy = (Equality of Resources Approach, Bifi ' #5@ F2E E#HTA | Luck
Equalitarian Approach: Dworkin) - Kz && JJ H{ |=] (Capabilities Approach:

Nussbaum)? -

AR LME N R B A R T 2 IE5 M em (WEBEE - /5T
TF o IFERF)  ZEEAFEAE DS GR (h2= BPTIERHY
APFWERE - THEEEHHAZR (RE > #F - FEegsF )
(B AB5 1% 5 ~ (ENAEH Loy E R AR - FRAE T (EARYAPE

A% o i ERM R E R —(ESEH BEEgls - S S
B BTG RN F R R o tEtEsR - EREmE R B ol
ttgoice B ZIrEE (GEERAZ ) B - ik
REH —ESUEAREE(LFTA M AFTER LA gRH i EE - 52
IEFEH S MM A A A EE - SRAVEERE - (EE P sy PUREH
st BB VEVEFTIEES > RN SRS RS -

Tl

ASLZ HEY > BFEREREARA R ERY SR 8% > FR=sAS IR
T o EZ AT TR E - R AAREKIER P ERe - 2
B ENEREEH - AR LR T TR AR AN RS i e e — 1
A - s 2 (PR EASGEERRE - — A SEERIEE T
ENERZ BB e m e Y ¢ BORERME S REAREA - - AIREE
ASHER - (TR A [ SR B s AR 0 7] DA B — (A S AR PR & Y =
Rf o NI At st R VUREE s 2 o - 4SiRIEAY R BRI LE T B
VAR THE R B AR > (M mI et A ~ P38 R 85 1 F = BTy
ARIEEHERE - EHSRERNEL W HEEEAAR T IEE

8 EEHUS IS R £ 2R N R R R SR CEANE PR s Se B m] DU R AE A B R0 By

F o 555 > B Hayek A[EIFVE > MMTERREE HpE Bt AR Y 22 52 R 2 (R AR A [RI T AS R A~ 68
% REVEEL St & PEIERREA] - B =ML - Hayek (VEBRLE IR S 1 E i by
EREIERS o ME2 RSt N P ERI RS (e RAR R Ay — 000 - Ry T ORIE(E N B Rt g ot
AR RARGERTIE A FR B2 FTEL Hayek BRERAVET SR e H & E22HY - BE41 - iEPufir
s H e TAHE AR R ER o e S R AR R R SRR BB B S I R R A
Hhey - WA URAEL S S i L&A E RS 4 -
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B5 - HEFUSHE ¢ (Y TE SR m: e 41
HEmAE U - s H s S e 2 R RS T R B BEECERGE 0 slE]
TR EIE SR TR R RS R B G

F~pd3tHP : Hayek
— ST MDA TREHT LA K ehp

Hayek $fEEHRVEZL - ZCH R HAHE AL TR THE S 8
fze R FT ARV AR EEATHER - AameEE -~ AR - HAERER =
KoL ARG AR - IERNRIRFIESEER > TR LT AR (E A
H A ORIERE I E T o QNIRRT e P BRI - st
RS MTEE BAPEFAVA TS (Hayek, 1978: 76) - 335 2 #aall A
FMAPE ) EHEE RS

HEZR > —RANEE G A LA A N DL g P A EE
Hayek t AR M52 [ S B AVEAE - FrA [ERE - A Rt & it
KIRARFEAFFENEE - A DUHBUT B E ) & Az R (Hayek, 1978:
77) - [NIEE Hayek 525 » S P EIEHVEIR - A OiE SR E AHYEE
Syt b NREEM AT PURER - A fEFE AR L A2
FrAERETE G SRR © +L &R eis T B Er A (E A\ 38/ - HIHK
I EE A SRR E RS G ZBANAFAFEHORE © N R EARR
TREFAAENREEEESN BAERENVANER > GfERE - 25 -
Wie ~ SUb eEfR EansF(Hayek, 1978:78) - 24 Hayek 58575 2LIRES
NZRVZRE - M AR EEE 5 > (g2 U250y - tedl
——REE MR REERE (MESCULES) > B AR RS
EETE > S GES KBRS AEREY - 1 B2 R 4 AR
R - A GRE AERE UL AT 5= LAUESS - DA E Ry(E
N RPVE LR ERBEFESS - 28000 - AR TR AN e =P E

® Hayeck 525y » Me—7Fl1E A AHEZEN PEZDRBAFRZ A ANPEN TS - e s P
FORA AR E AR ZE - HAEE (453 ) EAYPEEER # %/ &N B ez L #7128 - (Hayek,
1978: 75, 77)
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1 HESLE I (Z+7%)

KPR T R EN VTR R ~ SUE SR - B AR A G ERY
(Hayek, 1978: 79-80) - [N - flLEd o P2 EFeEwd M EME A KIRHTA
TR A ATRELUA RSBV A AR - (BT TS FIRRAYVER
AR - B RGZ0 (R $EiBRaR T-EAE T E
E EHYPEE > Hayek SR RIB M UAE SR - INRILR ERYER > ik
KA PRy =R A E A EN H AR Z RIS - Hayek 52
T A AR RE ERYER] > BIRHARRE ZYYE ~ U EREF
5] > ESANES > I P SRS PR T B B R 5 3 T EOR A48
BERIR

Hayek DLELRTFEAREE AL H S S B - fth— 5 i SCRr R g A
ANHTEBIE R > 55— SRR G 27T SR - AT LAEE
RV F EREORIIE G A A RERYES » 280 R EHAVERTS
FE (A > SRS — A DURE S ERVERFA] - fiatslny e
A THEE - EARRBKE - 75 - Ry~ FTFER > SOFE
H S A N gt - wNEE > FE > Bl IEFRFREA L
FEFBIEATT » SN DR EHHY - TGS — = E AR RH] > A
A ETE A - (EAEE(E A B By RERRE © terd g AL
FFFEmkErEaZ T - Wit > BUFRSEFEZKIM T AT S HE s
Y 3 BURFA TR BT MEREOR T ™ AT 5 BRI AT S AT
TR CEMEEENRE) NEBUFIIEEY - WRBUFRIT M AZ
g R (R - SRR HAYMERY O BCRE (7 - BN IS B BRI &S
R o NREENMIESRGHER LG R R P2 A Al Es - BUFHY A
TEAF B A P A A TR Y B Rt RV B AR AR AT - a2 2K
B BURSERIVEE > g UL E SRR G

0 WER R LI BB BUFARE B S Z OB AR S ERAE - SO F R H FEOE N P
BEARAVLRE - 20 Ry iE B R TRERY » 1T & A ey A FE5IRAE - Ry (WIERRIE Hayek ¥t &
IER—ERUEEREE) g AESEE SRR GIRAM B O ERE LIRFHES
(Hayek, 1978: 113) -

UHayek SR A4 EEERE AT HBEEEAEZ BT CEENER] - (REERAELE R EENRI %
e

S
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BUZ ~ HERIEAEE - (- Em IR, 3% 43

S ~pdEEBERY

Hayek 3§~ [ HIHAERY S B 5 5 I SR 7 A A P ]
B EE W EERERIRE L - Hayek 585 AR MEAE4ERF 11
2 TTak e KBS ER - AREERAMRTE - EREA
305 - I > HBURSE— B E SR A 2 s - BIEE T
M A S& i b R BE — PRV ERE - B H RS ot g/sEE - i
PIEE A MEZ 8 ABUREY -« B RFBCE #-F 7] B Az £
e BUPBETAENE - # SR JETHYEER - Hayek 2HH T 1IEZE
At = FE ALY H I BUE SCECAY B E HE - RHER APy OB E
KIETTERETIHRRIIE ~ 1 - | (Hayek, 1978: 163)Hayek A 3E[EH
5 N ERENZ O HE—TEZ DS B B SE YA - A RE(ETREIZR
TE I o B F IR MBI R E v PUE— R & — £ B — b
BE—EER LT - Hayek SR » £ 2 TRV R o - i f 7 B —HY
AL B W REAGF - KA —HHERREE - MEEEE K
Bz T g2 E % B EERPRE - e e & RS
sTEIF TR - AR - FFIEE 2RI TR 725
/NG TSR ERAYSE IR - 1 HA 2 A MRy SE R 560 > P
WY 2 AT RIS R IREE A Z PRI T 2K S - AL > —0& =
BURT - [EIRF A S BUR LT SR8 BUR R Z RIS RAE - MU (E
N EWNRES - WA SRR GTE -

AL {38 R 08 A M 2 BUR B N AGRAHY - T 1208 Ik
e B SR B M R 5 (KRN REREA R » [N Ry s fl s il
P S PH LR SR A\ B2 B E RS . S (S A AT RE R B B 5
TR Bt B o FIPERE i DO AEDRf# i - 4 (Hayek, 1978: 111)ffT
LL > Hayek 58 R #5 2 —THE B - B A B U2 (E A E R A7
FIBEFRARER] - [EIHF BRI A R AR 2 L BsFRHY 1R 2R - — (i
HHEAHE - B AREZ A ESREEA - A ESA E EEMT

2T NHAEERNSEEN — — AR BB R 22 R — TR N R E AR =S
2 — - | (Hayek, 1978: 113) @
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44 BEBHEITE (1))

K2 R fE 2 FLE IS 2 A THIN R SR (Hayek, 1978: 71) -

fi& Hayek HYBRRSAE - B MU E A58 e f At G el bRl o ie ey
SERIVIESE M= - AR FERZ 2 BT R 50 ] 7A@
NHE H R Hayek 5852 H Bt giyR s HE - e
FERE g A ) (NRAFEIHEG AZNEFE) - BEZRAILL - Hayek
fEaTam B REEN - I5H SEETEE - MR — RN Z BB EIREHY
LB EL R - NRBEZEAZE MR E AN B B A
EHEREAFAI(Hayek, 1978: 326) - #East H FHEHFEE (L &0y RS AR
HE > BEEmERE (EEHEEEmEER) REEE I EE B M
—EHIRIEREE DEREZ T - A REM o = Y BEHE - IS AGR -
N TREARE N R ZZENERY - T3 E & — [ EEY
2ETH - #EZN Hayek AETYIRRER MABESRERBFIEALHETE
—HERAVEE — AR RN & X THIBIR (Hayek, 1978 328) - 74
> BARZE A ERIE A 5 Fh 58152 L 2 2 A1) iy 20 e 4 ] E i R
8 > Hayek i@ 4eft& 2 - A1 Hayek ATEEREINY > I8 HIEAE T2k
FlErir BB - SCA i S B B e B H SR e 7 sy
FLRFIGRAE JTRVEENL - /25 R o I sy T a0 A B et
AMEEAFEZYE ? BB A RIERAE TIPS Ryfn] 2 AMalERE(E AT
TEARHIHIEREE S - B R E I B IR B O Al = Y B SR
Sfee 0 Horpig s A Ee ko E m A R RENE 7 38 SERREE A E T IR AR
LB TRV - AR AEAARFH L Z et 7 - £ Hayek
G T B —Ew AR AT E R —EEeftrva -
WFSEEARZ S BB A THEEIVE L » B AR EAYRER]E -
K ERLN RS _LIER R i Ak e SRR EK - 24
> BZ SC A E s i Ay R g ( ch A A B S gl R L A R 2
AU PR (5 7 2 Bz | R BRI & SR A RIZIT
M2 HE > AENZ RSN MEEERE G2 EGE ? =5
EARE AR S HERYIE, - ST Hayek fEiELEMRERF G - —
DT MR AT EBOE A o o SRRV E R - (B S BU

©
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B5 - HEFUSHE ¢ (Y TE FFp kT3S 45
HYF20 ke B R RERT] o IEb—oF & S AR FEsRER B FRRVAE BT
B TERERGT (HEAAMRLIRAZE]) - ZEAZEITREAZ KK
(B8 SR AE i e A TR AR AT 2R R P Py €

%~ & Y% ek (Contractarian Approach): Rawls

FEEIZEHIRE S b - B Hayek FBVAIEAFAHEL > Rawls 58 Ry {E A E B AT
PUEBEIR I ATS 2 YRR » BIZRA AR IR A AR
FMIFIE - [F)S SRR A PR G R (7 o LA DATRAIAYZ - A12R
A DIHER (8 AEATRERINVE - BIR A B LB IREEEHEA] - NI
o B sE i Rawls ARHZEIVEL > B—al{0& EAE Rawls Y
HEwAZ 0 — JRPDIRER - HIFWHIRAEAVER AR T % Rawls SBEECAREFRIHY
iR Ry 2 E A ELE Rawls DUa] R RIS Bl H R BIREF (7S
EA (% > BOEAEHE AT EHYA [F2 (good) Z [ - fa] & FE Bt OR
e o FLUE RIE SRR IFE A Ry fal 2 5 =800 » RIMRAT I IEE sm BT A
ZETERIEE © S AR R 1 Rawls B EmEY EIRE AT JE RS -

- S RAELE AR -RFTZFZ T ERP]

Rawls 245 1 — (& e HEHIE S > DURAREEFFRE A 4= - it
B uTHeEx 72 B E E B A E AL — i B4R Fr L g (well-ordered
society)Hy{i:[El - RAFFRFPHUL & — Tl Rar e PRyt et - feimie
NRZEW AP EIER R - B8 & ER (7] LA B2 B AP 55
Y o AL > B2 sias i — A e R A AL g By Al - (RIREERAY
AL > m] DIRFE R TRt g - HEUE KA gisiEE & HIEss
1y o AT DUKELIEA] » BEREFEHE - 85 - REfEEIEASCE
BEAG o RFHAI AT IEREA (R EL 2 - (Rawls, 1996: 9) -

REAREHY - Rawls BB TS IR EOERIRR - %

©
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46 BE B EWFE (—AN)

T ESMEE (S 2| MBS > reasonable comprehensive
doctrines ) ®J DAFAFRYEFA AH A PRI & & 1FRH (R (Rawls, 1996:
14) - [FF - EJRRA Q] DUEA S - [FR e DUEE AR [E]
ECEHEERSH] » W EEN R B0 B R ERIEOE R H - #2L
fEEMEIEFRR AT A RS EERRFAE o e —fEn DT
AR RIS R EAR AN -

Rt - B 7@t SIEAV R AERE - B DL EPrall 2 & & /F
H % - Rawls &kt 7 —(E{REE - BIEWHARE - FEE BT Ay S EE m] DL
AR —(EAE Al mT YA R A - <2 F24Em TR Y2 2 - Rawls
DAIRIEAE Ryt B B2 SRR E IR E MRV AR > Rawls A [ WIIRRER
Z LA PR A AR At & SRR RSB I Al - 38 Mot & &SRRV
N 0 B L E NS EEEE R H R o ML T [RE SR ARG
HEAFEANE > EEARVREZ il 2813 > AR REEEZEAML
R — ~ M ERR P HAt 2 B B E EH FE R 0 [FR AR
—EERAET] » BlEERLe 0 = sl B C R A2 B HEVE
LN RN H O A R E £ R H a8 Ry B AYARJR (regarding themselves
as self-authenticating sources of valid claims) : =~ T2 E . EiEAVE R -
G B2 BFERIEHG R REE - 52 SBIEEEEEFEIR
REZ AT WVAEFENE RETEAET) - HEIRERIVEE I AEETE
TREFEIVRRREE o 1B ANS B R - (Rawls, 1971: 19, 1996: 15)

Fo 7 EEAJRPHREZEF > AR EE R > G SR
A G ESUENHE > BUEE A HEF 2R (% - Rawls 5 R IEE )
INREZ Y2 > #E R EECE T RHEEREE - 52 30
TR RF o MBS RAEN/NEE —5 o A EEETEE K AUEAYIR

Ep

(LR £ ERY/A T 2445 (a fair system of cooperation) 2 HLPZ By IE 2 Rawls 32 * 55— - 11
UG EEE R R A T R R R PR - IS FIRF MR B s B -
B TR A ARt - (TR T AR T — Rt R A L T - SR
ST SO A G TR EA RN o T AL RS AT » Tiaed: T
> HAHER R ST % - R > FFA AN RIRS I — (R — A A T R4
=BT HEATENARHSHERILE 5 EROEY AT E RS R B - MR RHRAR
AT SR E A5 (Rawls, 1996: 16) -
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5 - MBI ¢ (O E SRS 47
REZ N A e VB K —(E R AR R R A Pt e - EilE
Tl 2 SR 2 s - AREMEE L2 T B 2R R AL 2R — {3
RFHEAFRIEAD - (Rawls, 1971: 12)%

TEIBREIIRAE 2 o - £ B i AF B 1Y RSBk T M5 B B 15
(reflective equilibrium) - kTR T 2835 AT LIP30
Bh > AMEIE B CHVEAIMEZS—(E R0 n oY IERIF AT - S EF AR
TEmBHEE AN - WBEREAFEIDBSHE R - BN AT EEY
(e B A8 BB AN TRE BB AR SR, ¥R [E & E
ILGRTE RN o MR ROV AR R B MERY AP R ATHY
55k - (Rawls, 1971: 19-20)

A DAAIE A% - Rawls DURRIRRE RS 17—l " 21 &5
NRESESE - FFEERAVFEN T AT PUEE—EIERAYFEA - 5 (515
S HNRILLA - BB B f BE A R R ERVEE N - [ERER
BER FEAE IE AW (B A Z T - B PR A GE R IRA - 2 Ry
AIERERIALRE | > AILDISE — R A SRSt (Rawls, 1971: 244) 55— (&= Al
EEFE A EHEAFER] > e R - IER H Ry E e (priority
of liberty) - B A FEEL TREFIFTIRG] > PRIBE Ry 7 ERE HfE
Ao EEAIA AR FP4ERE T 2 B - 280 > AREREFAYA 5 Ay
TEo > BN E R EFAERA RS - HEWEBFAEBRER > &
FELLE HFEEAD > JERRE A FE 2N - FHA R 7 A 5%
(Rawls, 1971: 250)  t[AlfE » 55 —FRANZ =2 F A > m DU Rl 5%
A I FATEE IR AI(Rawls, 1996: 9) - =52 F Al (BB IR A
B AR EAAEAD > mTPHE R — =T - B FFEH
IR A AR ORI - PSS IR AR BRI S5 [ A -

“ Rawls BMEFVRRE T - 28RS T E /I (5 KR 2 FA DU B9t T BE & D5 7E R
ISTEPFES > EREEACE G - SRS - Fra AR AR e P E A T EHIHE
5 EHE AR R - SR EMHVERES - B EfRhay H AR ERaEF RiErE
ARINBHERFE - 2HA H CEBUSNIERERE TRV IEY) © P ERETRIE S M T #EE
ALY o HEVRE R EIEIREEAGRY] (8 B EE A L ZAYRE T AR 281 T
FEREEERI R - iZ LR 2 FEERAEM AR &R E 2RI EARRE
MERTY A ISR FIALAVEIR T - REIER AR E Ryl L3 2 5 B a3 VB ATE(RE B PRI
AT RTREEI =AY RAT ,  (Rawls, 1971: 19, 2003: 16-17) -
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48 BEBHEWITE (—1N)

RS FTER TR 210

FEIRWHREEEEE T - S —RA - B iR AR NS R e 2
Higm L R P EBUGS B ER] - BN E IR —(E AV 2R - i
FAREFFINE RS2 EBUGERE - Rawls 115 5 H 7 Al (the
principle of equal liberty) H[l /& % 2 £: B [ AI] (the principle of equal
participation) - ftZORAVEATA A RAVE FEHEME - BB SRR
AYEERA N ESBIIRER™ - HERHBUASBRTEIRIBILE - (H2
IEECES BN PERENZER T AEEE ) (basic liberty ) FYRETL A
HH[EE - BEEHE - FEAVER - AU BUEEH (R R yseai e ) -
EmiETEH EEEHEEEEE - AVEZHH e TR
TR Z 5 fH(Rawls, 1996: 61) - fEiELH T - WA ZHTHHE
HEIAZPEHERE P - Rawls DUFIHYZ (Primary Good)Hyfilh e Ryfits -
AR &R E B Z P& SR - Bk E B AR E - B A Z A -
s E i Ra st E - HRBBUGHE H - SR8 g8 5% -
ABAE  — A EEEEAVEEREZFAT - 75 Rawls B2 > 40
BB T E S Y H B (ERIRYE) > JA] Dol IR fi# (Rawls, 1971:
246-247) - LLA NBUDHYHIE - B 7R DOALFIRYACERME - AR DLUEEAR (P
—RHEEESNHEA - BEAFENR G - ] ISR © &
78+ 1F Rawls HYEEL T - DI ANEENBUE2E - Py — A —
RHVEET - EARB T ERAAE HAEH - SRAVHERR - FERR
PHRREZ TR LIRS BRAL - FEIEAHIRRE T - A& 5 7 iR -
BoE S RHVEH - By B B2 ] ARSI - a0 - DU A DEA
ISR ZEE GEREEE ) o s K SHEAE HVES - R 1)
INREH » SE A BEM SR LAY - BeARER - Rawls 2 A HEAA H HEi G
RO » —UHEROHIRREIE RS - A EALE B e PE L - 2l
H AL PE B2 EHY - (EE(EERRE - FROHIRERA 2 02— 1
BIREE o MEAE B HAE 5 B PR S B Y — 8 5 M A e i

15 E 7B It requires that all citizens are to have an equal right to take part in, and to determine the

outcome of, the constitutional process that establishes the laws with which they are to comply.’(Rawls, ( )
1971: 221) @
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A o AEV B ZPATAE ZEAREHE > WA B RERCEBIEUR N E - 2
A AT BUSERE LM AR I A A -

JFAIAGER > Rawls A58 R B FHEVPRHGIEDE A4 H 2R REa]ER R 1)
INRETPE it RIRHIH e G - AUE A DIz - tEd =
HH - AR E B ATRER Ry B ZARDE M PR o iS5 — (RN > 2T
DUE R AIREE T A5 0 4 <2 1Y = 28010 - Rawls 2227 S Re 2 51 5 i
PEAVHEE o HHAVIRE > fEEE R GERAEE R R PIRIREE Z T i
RBEE > RETEELIREE R BEZEBARE - B EHBHAKAMENIR
Hl AAE R T EEIE B EEREIRTE 7 DI R (Rawls, 1971
203-204, 214-215) -

EAER AR RAERTE

AT » L E R | EIRAT R 635 |, A9 SRS A B (£
ERER) i AR5 R0 E o TSR R
SPEEIEE G o B > BRIERIRES R HIFHE TR S BIEH > IgE
5 T RIS B B RIS - 2R > DVEDERINE - B EEREE
B REIE - T R R L A [Tk B > R 7 ol
7« Fhin » S PHIEEPNEISE ST R S « Bos -« 408 -
SAESIATIE - 3 Rawls ZG3R > BEHITEA TAIRRE - > (gt
S o (AR P AEAER « DR > Rawls 38/ R R HIACA B &
R

Hif> Rawls GiliE] DURGHRRE MR —EHE B AN B EF R
LIRS - dIRiIFTS - RN B0 AR RIIHHERY SUE - i E
g bs At o ILEEAS DIRERIEVE R AR B SRR EK > TS
EEERYORIE - 40[E Rawls Frad alfy » FERELIR T RTEEA A& ~ BX
/8~ SUB KB AV FR (R - EIAILAIECE KB IANER > B
BRLUERIFA R - AJREeR AR © 2251 - £ Rawls HYIE
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Fam o 7 TROAERL M E L Ry — Tl ORI B P SR A AR -
HEZHY > Rawls 58 R385 e Ry Time — (B RE (g A RATOFHIE S
ME » B&me RS2 BEratt gy —EE ] - E28 0 A alaEdey -
Rawls 0 A RRE B EAFMEEOE FIVRET) BRI A fge EIEEHA
CNERHYRER » ZA0M > Rawls MDA T2 ZE e & pl— TR RHIRER] ©
ERBENRBER— [ TR ARBATNAR

ALEHITE KT AW W PIEL AR
MR R G o I G A P T RE 2

o jt g

—_—

W

O LR ¥ - T -y
PrE LA S A fof AR vk g N
BRI ER 0 h g BB A

87 B BE ) 5 577 o (Rawls, 1996: 200, 2000: 213)

HIEER > HENEENE SEARSEE NHVER K HESHHY
B (KEBREJTER ) BBUGTERY » AEELRHYF- R A  (P1°F Rawls
A IEFR B RS PO B AR AR AT - SRS SRR T 5585
BEVIERAS (L > (ERENIHA AR E FEIERYEX -

AHEIRETEEHYZE - Rawls fEE BHEEEE - SFAHE HYEK - ELalAE R E
FERIIRE - fEd Ry R 0 Ko i AT B A V- SR (A 2 M 54 B R R Y
BIRFH o B R R B = B P BB (2 G S iU G REF A
T - A Rawls AEEEAMEHY T —RNIF R RRAAYIR - Rt
BAEEFN L T E—FrsE&E T — WAL ZEHAE ? BER
fEZE2%/0 7 Rawls (YR 24 (E AR - (—) IEFT A EAHY AL

16 R R » Rawls 33t T SR EIP A SRR « (520 T 2 BESRP. .. A R
BTSSR - ke TR | ABEES: - i MV IE T - 25— P
2RI - 1 B SRR ILURH] - BRI A R H T B A (B8 - 1
RS - Al AR - ) (/05 » 2008: 257) @
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KR AL R OHRREHIZ & T - RlsAg s E—RAH T —RAREE
KEBIIAE - EtEsk - E—~RARLTFREES —EVEHA T K
B - (=) (HERFBILREAEFOHRRE AT - N FTHEFE L
PRFZRAT - EAVER - e FER AL - (=) RFFS
FRAEDRETT AR AER G ERRA RIS R A E A A -
e E(EER Rl 7 EZER R MERE - TRE T
[F— A E— PR R R E A R

B > EIEREVIHYA—H AR FEEH S > Rawls 1322 1 [H
BEVE L o DUIRITEY A IR GAKER » Rawls £2H T W U5 T A g L o
% B WERWEAGHEER G B - RIERZ 45 F SR & (Rawls,
1971:301) » F = WK A [FIRE > AlfELS T A HE 2 &R KR RE -
Rawls 50 By » 7= R R A 7] DIVECR e (RPR S BV IEFR A SR RIE R B
& o WAL > T ENE A ORI SRR R A E R ERE R 5 By A
FiB:% | (Rawls, 1971: 512)1 -

fi& Rawls SRR AR G s K 00 722 BB AR 70k - AT LUHE
s AL FAE S e ARG - Rawls 2 S VR E I F R B RV E Y
% - BETAEERT - U2 PERAILFERHEER - M52 > #F
A HEE W FIHTER > FEE R EEAY5RIE - Rawls fYBBLE » EEHHR Y

Y Rawls 585 ¢ T B IR R T Ty B PR AN TV BUE B HEE E A PRI &% - fia
24 N AT DUSE A ORI - ISR OR S B 02 7 B - - PSR R AR AR [ R B
Hox—E > AAGLRAPEN - IR L AIERGER S 2GR EANVEERE > DIERE R
BB - R REUm e 22 2 F A - NI (RATE I E A PR (R = A
[FIRFRF & B AR E -5 - B - BORRE o] LLRRETHY - FRPHERTE ELRE - A PAVE
HERER BB ST LIRS EA RS AGERREZBE R EKE 2 AME
T BEUHBREBS A L EAHERY A REEARE DY > BRE PRaB M b SR AT, - W BT
PEBIE—ENIRE - BRI EZ FIEE BUG 3 M R AR EE - EHBUTRIE
[FlRERE ) (F/DEEZ - 2003: 256)
BLUTSCFRER TRIAT Rawls HYBEL T 5% » TMBRE - RIERBEICHVE AL - (RIET
PEAREHEERT— =R EERE) - AR RO 8BS EE R IEE R EAE - N
JAH B A HEEDSSEGEE - HEERE T - i DIEBUERE E(FIERVIE - BIEE
I - BIEIERILE - WWERE - FAEZ LS PIEECREINPA LSS - SR BRT 4E
EE N EEREAEALSN  BUTREEBEMIEIIIER - SR AR R (REEA
LRI A NSRS ERRE =2 BE IR - BUF QR eI 5 B RERE T H
HIT B ARG e - EHEE—E > DAEERE AT RIS - SEEED
TP RER BT PR IR AR SE - ARSI S H HIRAE - iR > BUFEEER R KRG IRIE > 40 -
B EITHING ~ Ry AR SR BRI A - B A s I ER A U A SRR (el S U A
1R)E 7774 | (Rawls, 1971: 275, 2003: 254)
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TR (e EE & ARE T ECRE 7 - BHS - Br T BUG EREFIHYEAR
PriEZ S0 » ARG EIRFER - BIFE EEAY - E—EFEATA]
DI SZ il U= Y i R S B Y P F 20K - Bl R REE L
PR A AT EE -

FAR BRI PLoy Ry Wi (B g AR &S Rawls BBUSHYEL © 205155
A ARFZEN TR RAE MR E G &R ACHYEE - Rawls $ifE
MEVEREHERF LR - MR R T ABARSHE LRI
eE o /DA R B A Al o R SRR OR — (B P F Y BUG HEF B
% o FTLA Rawls CPAEERRNVEE b ZOER0E —HERGEE H Ay
ERETH - HE FENERE (IR SRR GHERLAY -
Bl H C R R Rt F VARG RAL > Al DUAEHE R A
ERtEE Rt g EE - WAL > 20 T A E A S A HEE
HEYPE - 8EZR > MRAIMERYTE D AR IR o B © SR R T
P LR MR EE AR E - AOHPR AR A F-FRE A
o 28T > Rawls (DIPHERAEE R A PRIE 2 T - SR PR Al
[EEEAR - MECRTEEE RZ AT -

PRI o OHBRAS PR (R Rt e B AR R BUS Y PRIF
KRR AN YRR Aa AT 22 s 2 D HSEEAE P S REr v E
B e A AR AR ELAE e 7 BAH W EHY R IE —(E ARV B B
FRER] - A ATE AR REAE (A A GE D EUS > B g is kAR
[ 5 A 55 2 AR BB FROLRRE T e - 2 EEMEE 2 HE
BUGTER AT MR EOE TR MRER] ? ELe MR T Rawls
Hgm TP JE RS - [F] Hayek —15 > Rawls SR RTRIZFHYE ZME - BT [H
Y2 > Rawls B3 B RERGER B8 Bt g &R A2 2 Rt A=A
VEIA > BRERENAEEE N AR o ST R

WIEPSCiRFE Y - Rawls 78 TERMEERTA REFIT - HEERAEREHVE S G RERE
5 Z AR A RE—(EFER- R A AP EER S 0 Bh - AAERHIE—BaamL/ T E
Rl G 2 HEFIBREG 2 AEERBEZHER ARTF - MIFEERGVEA - ERTE
FOEBYERNIBIEAAE - SO — R D BB AERFT AT - RSB HtEETE

TRIE IS & SR I BB S S RBUa B 2 A EENFIE - (513 DE
FRESE - SRITEE > 2003: 5) @
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aam T 0 BREBH T Rawls Fy S BE T H Ho S & 138 2 [ HUS-~F 1
MRS G R 2Rt & A AN —E THEME @ 087 IERBAEE
NN RIVEE S BARER » B iR » JEM R BT - S 2
Rawls {BLFa s A s AF A A JFFIRR F B 2 B AU RE T HY THER BUAE
Bt —FRINIERT g A RENEE B AAMARFE > 7R
el il 22 RS SR RE TRV S 2 D T (the necessity of education) = A
e AR 5 AR ER BN EMA Laltse 1 (R WHRRE TR AVEE 1 S IE SR
HEFRNARET ) RIXNAZELBEREEE - R LR RERE T2
Rawls ¥z 1 B A AR BE T » RIMECR IS LRRE JTVZUS (F Rawls TE 3 5
HIRERFERAR T » 25 EEE WU AR E - B E -

2~ FhRTIZHP>» (Equality of Resources
Approach) : Dworkin

Dworkin iy 1EZeHm Ay RS S VUEE R > B RS MERY R BGH
A~ R (A3 R B Y R - A1 Rawls —4% - M58 F—1IE
BERIVIERME R - S NEZIEERTE - ETAEARVER - A
RIEMAER =R RS E RN (R RERRAVE)  —(EEEHY
IEFHHGR > LR LS SR AV - 52 Dworkin B i A 2 HE At
ez - Dworkin B R AT LU a0 AR (LS R R L — [T
PEERMEMGE ) - S — BRI AR W46 BoHIRR & b - BIE A S 4R
> N SRR (R ~ 5B ~ RIRSE) Rt g irfg (=~ f
PRI ) BRI - AR TECRRT © 25 &y Dworkin 55w HAE R
Z A N B TR R A R SR T A A A R AR R iR 2R HE FR Ay
w8 - Dworkin 1 FH [ RV s RS A E B AE W BB (3 HYET 5 © 2= A& H
BERAVETE - S50 A LA —ZIE2 8 B EEERY A AE > (EA
ERERERET R BRI WA ESE - B 2850 PR
A E A\ FEA & 20y B =A% - [N Dworkin 7358 iE R (EE0
AR Ew FCHH B E 2 W S BB TRYERT - 28 R R EEHE TR
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E— 0 B ENMD R EYE A B B R gV 2 RIS R AR
Dworkin g 1 AH & B EZHIZ 0 - (EE SRS R E AR & > 5 25
Dworkin ¥120 & eV A A Rl H HEERE TR -

— S AL B Y R % R P

Dworkin 58 5V Z /e —EMIREEBUa L R HR L RES
s MEEMS > AEAEEEER—ESIEAREE - mRERH
EHHEREFROA R E - BilTH S8R P ERAAHN AEE 17
FHIES - A —LEEME R E B 2R 0SS =R YA > A
B DARAHAELE T FFAVREE - ARRA (R AREZ iS22 JF
KRl - ARAEVFESZEEM ETAR B IUEEINT
(Dworkin, 2000: 1) - [Nt - Dworkin $gtt 7 &R FEHYIRAT « 2= (E Al
AYLHE2Es > 1 Rawls A[ERVE > A @i B AN A EE - M2
& R AL & B8 (S R EARE Y S R 28 82 > SB35
AR - ik > AE Rawls IVEWIARRE (EALFEEES
NE4F &) e EHOCHETRRR - RKAEEIRIFETE
[ -

flssst 7 — (BRI ES 2GR - e — B NS - BRE]—
R o ERAREEEE & B EAES > Rl REE TR
[]7E (Dworkin, 2000: 66) - e fTA L& Eat il A PRy B & B AT
BHVER > FLEEFEL Ay BCEIRIE 2 Dworkin 22 R AR BEFT A B IR 53 %
SEMER I E > RRESICGITA AN - EAERAPHITECTE -
N Ry s 2 P o > WA EFEAFAEFRES
4 o NEFTE ANE G ZE AT o ECEIA— 1y - A AR ER oS
RETTHY « B0 - N ATRERTA LAY 3 BIER A S EE AT LA B 5 » 5
& HIEARAIE o BT DS Ry i o Bl AU I FHE ERTA A
FORHY T HC - it o BIRY &S RS ATA A H S R H AT LAY — 0
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B5 - HEFUSHE ¢ (Y TE FFp kB3 S5
U7 ANE AL PRYRCER » 5i0] LLEE Ry B by o3 fic /& 2Py - Dworkin
I Ryt (envy test) o Jayie 4P Wetmbalis - FTA 28O AETA
AREEE O BRI — (- 2 REFSHRIEE (B4F) -
RIE RHSHER O & RN - AU AMHEERE T - (RS e iR H CHYE
I o FEEEENL T B R PEIEIRD I -

By T o B LIEREAY O I Il - Dworkin DL AEER B IS REAY 43 BT
BRI - WSS LA AF - HRARBLE S BAY HRL - RIFTA A# A UK E
CHYEr - AOERH CEENEIR - B —EESHER > 712
D RANHIAT S 2 BB I HE (B EYImiER o - ALY
e R ERER ERARNE » EEal B ERYRES ) - NIRRT HAY—Bdan
NER T ERGREGERE MRS EERAVHEHEE - At—
o el IR S ERIRRY T ECHE - ERrA ARMHYEE > £AIR
BIRRAPFTECHESK T (BERALE) > HiS Tine Ptz F AR E
IR > FEEIRAY S ECRI A DAl R P 3B T - 281 > B B 'Ry
FCHy T A S L E RIS - e PAHE (auction) B 5 2R3 HC - tSifE
HHLUGHEZIRER - NIL > ERE T - 28RENA - 2085
LUTHIE & - —  RHBFTAIEREA —E T — ~ s
RIEAHCHEHIERF © =« WHERIRNER Mg i - #EC
FEIENmE - £ HBAER % - AFEgEIIMEENEE
GE B o AEIERERY Y BCRE % - Dworkin 37588 T 4FIieEs - mEIE %
RGE ISR -

Dworkin 52 Ryis Ve sttt 1 el pl ey &5 A a1
Bttt - 2HF T LIE BAVEER - UREFEFRTFEFNE I -
B E s H B ER A DA EE S — B 5 - RADKRBUES S

2 EREAVREGETEL Rawls YRR FEREIRTE - AR T HIE - 58 - RIFNVER - A ASEE
KL - BASEEEBENLER - AASFAENES - B DURE CAVEF e - fZHE
AIHFEE SRR FER R E R EENIRAE & T A EANEFEK - E28 0 R rECaviE
& 0 BT g A BE RS o KA HEA AN e A LR - st ks
Wk R (Dworkin, 2000: 67) °

2 SR ARSI > HEYI RS ISR % o DR —E RS | AT TR S ECRE (5P
INZ OIS, © PRI > AR S o >t e 2 SO B 4 iy SE 2% 2 i - (Dworkin, 2000: 66, 70-61) -
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wo iy H AP 2 B R (RAVEEL  mTDIEE G EIEER - EAAYIH
Ha T 2T A E AL FERE R AR E g i E L
(BN A LMK E CATE G A A TS R A E ATt E V&R E(E -

WA
=i

FRTERK BT ERAAFREFELTE
10 G B PEEG FEF o RET AR

ARSI TR A Je b~ AL EY g

PE TR E L EFIIE G R R AT 0 22

(317 5% f/# 2003 172 ) -

IAIIFE > Dworkin 52 R0 5 LERESEAAR AIAR [F] Rt L & 1A BoE s -
FHITECRA (R - BRI DIEHE ARt - S AHYHIER S B A2 A
HNEFREGTHE - ZR—ERENFEER R % -

PAMTEBRHTEGET - BAYA] DUMERE HBeE KPS R BoREE RIS 2
SO BA E FEENE ? HE o MEsE B EREEAE
FHHVERRY > Bt H AR Re R EBUSHIE AR RIZE - Dworkin
E SRR F S HEREK o iR AV S R LR — P EE
Bt b BEiRE T S EH R E R P EEERAES - H. mféﬁﬂ?
FHERIFMSEENEEN PERAIEE -

2 (RIE T BIEEIE o [0 B” Equality of resources supposes that the resources devoted to each
person's life should be equal. That goal needs a metric. The auction proposes what the envy test in fact
assumes, that the true measure of the social resources devoted to the life of one person is fixed by asking
how important, in fact, that resource is for others. It insists that the cost, measured in that way, figures in

each person's sense of what is rightly his and in each person's judgment of what life he should lead,
given that command of justice.”(Dworkin, 2000: 70) @
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RO NG TMEGHEE - B8 NEREMPFIEHEIRE
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SRAFEFTERHVSERWAT & - IR fE R P ESERER PEER

(luck egalitarianism) -
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R o MEREE—1E - MAVE RN B R TE R AVEE R - M aREaILF
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2 JH~7 B © The insurance approach makes sense only if we treat it as the standing policy of a
community into which individuals enter: it insures them against bad luck even when they bring that bad
luck into the world with themselves.  The other difference I mentioned... is more important. It is a
great strength of the insurance approach.... that it allows people to make decisions about the relative
importance of various risks for themselves, so that they can tailor their use of their own resources to
their own judgments, ambitions, tastes, convictions, and commitments. That makes the insurance policy

both more egalitarian and more liberal than the rescue policy...the approach illustrates a central claim of
this book by serving equality and liberty together (Dworkin, 2000: 344). @
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State, Rights and Education:

From the Perspectives of Justice Theories

Ming-Che Lu

Assistant Professor, Department of Applied Sociology at Nunhua

University

Abstract

We all know that the ‘right to education’ is a fundamental right
warranted by constitutions in many countries. But what are the contents of
educational right and its relevance to other rights? How is it being weighted
in terms of justice? These are the questions that the author tries to answer.
For these purposes, the author chooses four justice theorists (Hayek, Rawls,
Dworkin, and Nussbaum) and systematically and thoroughly examines

their fundamental assumptions of justice in order to position the

educational right in the ‘good’ and ‘just’ society projected by these theorists.

With the inspiration of the Nussbaum’s capability approach, the author
concludes that the educational right shall be the fundamental right prior to
other rights and shall be enforced substantially. The guarantee of the
educational right, not a formal equity of education, will enable citizens to
compete fairly in the society, fulfill their citizen duties, and establish a just
society. For these reasons, the state is obliged to guarantee the fundamental

education of the citizens.

Keywords : Education Right, Theory of Justice, Rawls, Justice,

Nussbaum, Dworkin.



